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When their truck drivers cause injuries, learn whether 
your jurisdiction shields companies from certain direct 
claims—and how to frame your arguments. 

I
n some jurisdictions, a business defendant that admits its 
driver was acting within the scope of employment at the 
time of a vehicle crash becomes immune from related direct 
claims such as negligent entrustment, hiring, training, 
supervision, and retention. This rule has no official name. 
Some call it the “McHaffie rule,”1 the “preemption rule,” the 

“admission rule,” or the “vicarious liability rule,” but these names 
all favor defendants by sanitizing the rule’s true function—to 
shield companies from accountability. 

Most people have a visceral negative reaction to the idea that 
a business defendant in these circumstances can be immunized 
from liability, leaving it unaccountable while injured people 
are without a complete remedy. Moving forward, as a matter of 
rhetorical strategy, I suggest calling it the “business immunity 
rule” in our briefs and oral arguments because that phrase 
best describes the rule’s negative legal effect.2 The historical 
foundation and policy reasons for this rule are not strong, and 
its application has inequitable effects. We must take every 
opportunity to explain and expose its weaknesses to prevent its 
use against our clients.

the ‘Business 
Immunity 
Rule’
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The business immunity rule evolved 
against a background of doctrinal 
uncertainty—which began during the 
Industrial Revolution and lasted well 
into the 20th century—about what a 
corporation is, what rights and duties 
it has, and whether it can be both 
vicariously and directly negligent.3 

The most notorious case imposing 
the rule to immunize a defendant from 
direct liability is the frequently cited 
1995 Missouri Supreme Court decision 
McHaffie v. Bunch.4 The plaintiff was a 
passenger in a vehicle that lost control, 
crossed the median, and hit a truck 
traveling in the opposite direction. The 
plaintiff sued the intoxicated driver of the 
car; the truck driver for negligence; and 
the truck driver’s employer for negligent 
hiring, supervising, and training. The 
employer admitted that the truck driver 
was acting in the scope of employment. 

The jury found the truck driver only 
10% at fault for which the company was 
vicariously liable, and the jury separately 
found the truck company 10% at fault for 
negligent hiring. The Missouri Supreme 
Court viewed the imputed negligence 
count and the direct negligence count 
for negligent hiring as being different 
ways of proving an employer’s imputed 
liability. The court said that “the evidence 
laboriously submitted to establish other 
theories serves no real purpose” and “the 

liability of the employer is fixed by the 
amount of liability of the employee.”5 In 
effect, the court rejected the distinction 
between direct liability against the 
employer for its own negligence and 
vicarious liability of the employer for the 
negligence of the driver. 

McHaffie was not the first case to 
address this subject, and you should 
consider the analyses contained in 
earlier decisions.6 Also consider cases 
that predate any business immunity rule 
analysis—cases that simply demonstrate 
the viability of direct negligence claims 
against businesses like hospitals and 
railroads—because they will help you 
refute the defense’s implied argument 
that the only way businesses can be 
liable is vicariously.7  Similarly, consider 
other, more recent significant decisions 
(discussed later) that have applied the 
rule8 or rejected it.9 

Distinguish Direct Negligence 
From Imputed Negligence
In your arguments, avoid confusing 
two separate and distinct tort law 
principles—direct negligence and 
imputed negligence—and do not assume 
that judges and clerks are familiar with 
the differences. Do not conflate these 
three causes of action in your complaint:
1. The driver was negligent.
2. The driver was acting within the

Use Hypotheticals 
Consider posing hypotheticals in your 
briefing to reveal the potential absurd 
results should courts follow the business 
immunity rule. Take an exemplary truck 
driver, for instance, who works for a 
terrible company. One day, in a hurry 
after the dispatcher threatened him with 
termination if he did not deliver on time, 
he commits a driving error, injuring 
your client. You plead Count 1 (direct 
negligence against the driver) and Count 
2 (imputed negligence/vicarious liability 
against the company). You also plead 
Count 3 alleging that the company was 
negligent in its supervision of the driver. 

Next, the defendants deny all 
three counts—meaning that even in a 
jurisdiction recognizing the business 
immunity rule, the rule does not apply 
because the company denied the driver 
was acting within the course and scope 
of his employment. You prove Counts 1 
and 2 and convince the jury on Count 3 
that the employer negligently compelled 
the driver to speed. The jury finds the 
driver only 25% at fault and awards $4 
million—$1 million against the driver 
and $3 million against the company. The 
company pays the $4 million.

Now, compare the first hypothetical 
with a second one. Everything is the same, 
except that the company immediately 
admits that the driver was an employee 

acting within the course and scope of 
employment. This concession should 
eliminate all jury questions related to 
Count 2 but should have no impact on 
Count 3. Yet, the company moves for 
summary judgment on Count 3 based 
on the business immunity rule and wins. 

The plaintiff now is deprived of the 
opportunity to fully prove and argue the 
employer’s negligence in rushing the 
driver to make an on-time delivery. The 
jurors are left with the nagging feeling 
that the employer should bear some of 
the responsibility, but they have no way 
to allocate any fault to anyone but the 
truck driver. Their sympathy for the 
truck driver likely will taint their ability 
to award the full $4 million in damages. 

To the extent that they award less 
than $4 million, the vicariously liable 
employer reaps a windfall. This windfall 
is unfair because the only difference 
between the first hypothetical and the 
second is that in the second, the business 
admitted the driver was acting in the 
course and scope of his employment.

You must show that an admission 
that the driver was acting in the course 
and scope of employment does not 
logically lead to the conclusion that 
the driver was the only defendant who 
proximately caused the crash. Use other 
hypotheticals as needed to demonstrate 
the incongruity of the business immunity 
rule. From there, you can argue how 
these results are illogical and against 
public policy. 

Counterarguments 
As you read the case law, you’ll see a 
handful of recurring arguments defense 
counsel use when seeking to apply the 
business immunity rule. Here are ways 
to counter those arguments. 

It is not the majority rule. Defense 
attorneys argue that the business 
immunity rule is the majority rule, but 
four fallacies are associated with this 
argument. 

First, it is not the majority rule, 
and there are many cases you can 
cite to prove this to the court.10 Five 
states—Arizona, Arkansas, Indiana, 
Maryland, and North Carolina—have 
unequivocally adopted the rule.11 Three 
other states—California, Missouri, and 
Wyoming—have adopted the rule but 
left it open for future exceptions.12 Eight 
states—Alabama, Colorado, Georgia, 
Illinois, Kansas, Kentucky, Ohio, and 
Oklahoma—do not follow the business 
immunity rule.13 

Of the states with no definitive 
ruling, three have lower state courts 
that have adopted the rule (Louisiana, 
New York, and Washington),14 and three 
have lower state courts that have not 
adopted it (Connecticut, Delaware, and 
Minnesota).15 Four federal district courts 
in these states have adopted the rule,16 
with three or four other federal district 
courts rejecting it.17 

Second, review how the defense 
arrived at this conclusion. Attorneys can 
creatively frame and define “majority” 
in various ways to include favorable and 
exclude unfavorable decisions.18 Counter 
this and suggest a rational definition 
favorable to your position—with case 
law to support you. 

For example, if the defense argues 
that all trial court decisions should be 
included to demonstrate a majority rule 
based on the quantity of decisions, you 
could argue that the analysis of what 
constitutes the majority rule should 
not be quantitative but qualitative, and 
it should rely only on the decisions 
of the higher or highest courts. Or 
you could limit your definition to the 
decisions of courts whose jurisdictions 
share substantially similar comparative 
negligence doctrines.  

Third, implicit in this argument is 
the false idea that majorities are always 
correct. If the majority will always 
dominated, we probably would have 
fewer rights. Just as the judicial decisions 

course and scope of employment at 
the time of the crash, and, therefore, 
the driver’s negligence is imputed to 
the truck company (that is, the truck 
company is vicariously liable). 

3. The truck company acted 
negligently—for example, by hiring,
supervising, and retaining the driver or 
by entrusting the truck to the driver.
Counts 1 and 3 are direct negligence

claims alleging that the named tortfeasor 
did something wrong. Count 2 is an 
imputed liability claim based on the 
doctrine of respondeat superior and has 
no allegation that the truck company 
did anything wrong; instead, the truck 
driver’s relationship to the company gives 
rise to liability. 

Count 3, however, will trigger the 
business immunity rule defense if the 
company admits that the driver was 
acting within the course and scope of 
employment. So plead Count 3 only if you 
think you have adequate facts to prove 
proximate causation—such as when you 
can prove that driver fatigue caused the 
crash and a reasonable employer would 
have ordered the driver to take a rest 
break, or when you can prove that driver 
inexperience was the cause of the crash 
and a reasonable employer would have 
provided training. Many fact patterns 
require the use of expert witnesses to 
prove Count 3. 
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In your arguments, avoid confusing two separate 
and distinct tort law principles—direct negligence 
and imputed negligence.
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